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1. Introduction 

1.1. Australian beneficiaries receiving testamentary gifts from overseas testators may 

not always turn their mind to the potential tax consequences they need to consider. 

This session reviews the tax treatment of common categories of assets that are 

bequeathed, including: 

1.1.1. Pensions and superannuation: are these taxable in Australia? 

1.1.2. The impact of the pension clause in double tax agreements. 

1.1.3. Shares and units in private companies and trusts: what is the residency 

position? 

1.1.4. Bringing assets into the Australian net: what are the CGT consequences? 

1.1.5. Assets held under trust: 

1.1.5.1. Application of section 99B on distributions - how to identify what 

amounts are corpus? 

1.1.5.2. Strategies for keeping a foreign trust outside the Australian tax net. 

 

2. Pensions and superannuation: Are these taxable in Australia? 

Historical overview 

2.1. Prior to 1 July 1983: 

2.1.1. section 26AA of the ITAA 1936 dealt with the taxation of annuities and 

generally included the net amount of an annuity in assessable income after 

deducting the undeducted purchase price.  

2.1.2. section 26(d) of the ITAA 1936 dealt with the taxation of receipts paid on 

the termination of employment. 

2.2. These provisions were repealed with effect from 1 July 1983 by the Income Tax 

Assessment Amendment Act (No. 3) 1984. That Act introduced Subdivision AA of 

Division 2 of Part III of the ITAA 1936. That subdivision contained sections 27A to 

27J and was headed “Superannuation, termination of employment and kindred 

payments”. 

2.3. With effect from 1 July 2007 Subdivision AA of the ITAA 1936 was largely repealed 

by the Superannuation Legislation Amendment (Simplification) Act 2007 in 

association with the superannuation reforms enacted by the Tax Laws Amendment 

(Simplified Superannuation) Act 2007 and the heading of the subdivision was 

changed from “Superannuation, termination of employment and kindred payments” 

to “Non-superannuation annuities etc”.  
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2.4. Section 27H is the one surviving section. From 1 July 1983 to 1 July 2007 section 

27H applied to superannuation pensions and pensions or annuities paid from 

eligible non-resident non-complying superannuation funds. 

2.5. From 1 July 2007: 

2.5.1. superannuation benefits are taxed under Divisions 301 to 307 of the ITAA 

1997; 

2.5.2. employment termination payments are taxed under Division 82 of the ITAA 

1997; and 

2.5.3. other payments on termination of employment are taxed under Division 83 

of ITAA 1997; and 

2.5.4. certain non-superannuation annuities and foreign sourced pensions and 

annuities continue to be taxed under s 27H of the ITAA 1936. 

Lump sums received from foreign funds/pension plans 

2.6. The starting position is that a lump sum received by an Australian resident from an 

overseas fund or pension plan is likely to be ordinary income and taxable at 

marginal rates. 

2.7. However, if the foreign fund falls within the definition of a “foreign superannuation 

fund” or a “scheme for the payment of benefits in the nature of superannuation upon 

retirement or death” then concessional tax treatment may be available under 

subdivision 305-B of the ITAA 1997. 

Concession for lump sum received within 6 months of residency 

2.8. Section 305-60 provides that a superannuation lump sum received from a foreign 

superannuation fund is not assessable income and not exempt income if: 

2.8.1. it is received within 6 months after the recipient became an Australian 

resident; 

2.8.2. it relates only to a period when the recipient was not an Australian resident 

or to period starting after the recipient became an Australian resident and 

ending before payment was received; and  

2.8.3. it does not exceed the amount in the fund vested in the recipient when the 

payment was received.  

2.9. By virtue of sub-sections 305-55(2) and (3), section 305-60 applies with the same 

conditions to a payment, other than a pension payment, from a scheme for the 

payment of benefits in the nature of superannuation upon retirement or death that: 

2.9.1. is not, and never has been, an Australian superannuation fund or a foreign 

superannuation fund; 

2.9.2. was not established in Australia; and  



4 
 

2.9.3. is not centrally managed or controlled in Australia. 

Concession for lump sum received on termination of overseas employment 

2.10. Section 305-65 provides that a superannuation lump sum is not assessable income 

and not exempt income if it is received in consequence of the termination of 

employment in a foreign country and it relates only to that period of employment. 

Further conditions include that the recipient was an Australian resident during that 

period and the lump sum is received within 6 months of termination and that it is not 

exempt from taxation under the law of the foreign country. 

2.11. Again by virtue of sub-sections 305-55(2) and (3), section 305-65 applies with the 

same conditions to a payment from a scheme for the payment of benefits in the 

nature of superannuation upon retirement or death, provided the same three 

conditions are met as itemised in paragraph 2.9 above. 

Concession for other lump sums 

2.12. Where sections 305-60 and 305-65 do not apply then the “applicable fund earnings” 

must be included in the recipient’s assessable income, subject to section 305-80 

which allows an election to be made where the lump sum is paid into a complying 

superannuation plan such that the applicable fund earnings are taxable in the plan. 

The remainder of the lump sum is not assessable income and not exempt income. 

2.13. However, care must be taken with section 305-80 because, although the relevant 

remainder of the lump sum is not assessable income and not exempt income, it will 

nonetheless represent a “contribution” to the fund (TR 2010/1 paragraph 17) and, 

given that it is not taxable to the fund, it will be a non-concessional contribution 

under section 292-90. Therefore, one must be alert to the contribution limits. 

Relevant definitions 

2.14. Superannuation fund is defined in section 10 of the SIS Act as follows: 

superannuation fund means: 

(a) a fund that: 

 (i) is an indefinitely continuing fund; and 

 (ii) is a provident, benefit, superannuation or retirement fund; or  

(b) a public sector superannuation scheme. 

2.15. A public sector superannuation scheme is defined in section 10 of the SIS Act as 

a scheme for the payment of superannuation, retirement or death benefits, where 

the scheme is established (a) by or under a law of the Commonwealth or of a State 

or Territory; or (b) under the authority of (i) the Commonwealth or the government of 

a State or Territory; or (ii) a municipal corporation, another local governing body or a 

public authority constituted by or under a law of the Commonwealth or of a State or 

Territory. 
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2.16. A provident, benefit, superannuation or retirement fund is not defined but the 

meaning of these terms was discussed by the High Court in Mahony v 

Commissioner of Taxation (Cth) (1967) 41 ALJR 232; (1967) 14 ATD 519. 

2.17. It was also considered recently in LLUN and Commissioner of Taxation [2017] 

AATA 3058 by Deputy President S E Frost at [127] to [159]. At [142] the Deputy 

President commented as follows regarding the definition in the SIS Act: 

In a masterstroke of circularity, subparagraph (a)(ii) provides that the Fund, to 

be characterised as a superannuation fund, must (in addition to satisfying 

subparagraph (a)(i)), be a superannuation fund. 

2.18. An Australian superannuation fund is defined in section 295-95(2) of the ITAA 

1997 as follows: 

(2) A superannuation fund is an Australian superannuation fund at a 

time, and for the income year in which that time occurs, if: 

(a) the fund was established in Australia, or any asset of the fund is 

situated in Australia at that time; and 

(b) at that time, the central management and control of the fund is 

ordinarily in Australia; and 

(c) at that time either the fund had no member covered by subsection 

(3) (an active member) or at least 50% of: 

(i) the total market value of the fund’s assets attributable to 

superannuation interests held by active members; or 

(ii) the sum of the amounts that would be payable to or in 

respect of active members if they voluntarily ceased to be 

members; 

is attributable to superannuation interests held by active members 

who are Australian residents. 

(3) A member is covered by this subsection at a time if the member is: 

 (a) a contributor to the fund at that time; or 

(b) an individual on whose behalf contributions have been made, 

other than an individual; 

 (i) who is a foreign resident; and 

 (ii) who is not a contributor at that time; and 

(iii) for whom contributions made to the fund on the 

individual’s behalf after the individual became a foreign 

resident are only payments in respect of a time when 

the individual was an Australian resident. 
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(4) To avoid doubt, the central management and control of a 

superannuation fund is ordinarily in Australia at a time even if that 

central management and control is temporarily outside Australia for a 

period of not more than 2 years.  

2.19. The commissioner has issued TR 2008/9: Income tax: meaning of 'Australian 

superannuation fund' in subsection 295-95(2) of the Income Tax Assessment Act 

1997. Further, the Commissioner has on the ATO website, indicated that if people 

are stranded overseas as a result of the COVID pandemic then the Commissioner 

will not apply compliance resourced to determine whether the SMSF meets the 

residency conditions. 

2.20. In the 2021/22 Federal Budget, the Government announced that it would relax the 

residency requirements for self-managed superannuation funds and small APRA 

regulated funds by extending the central control and management test safe harbour 

from two to five years for SMSFs and removing the active member test. However, 

this relaxation has not yet been legislated. 

2.21. A foreign superannuation fund is defined in section 995-1 of the ITAA 1997 as 

follows: 

foreign superannuation fund: 

(a) a superannuation fund is a foreign superannuation fund at a time if the 

fund is not an Australian superannuation fund at that time; and 

(b) a superannuation fund is a foreign superannuation fund for an income 

year if the fund is not an Australian superannuation fund for the 

income year. 

2.22. Not all overseas pension plans satisfy the definition of a superannuation fund. This 

may be the case, for example, where members can receive benefits before reaching 

retirement age.  

2.23. The definition of a foreign superannuation fund, and of a scheme for the payment of 

benefits in the nature of superannuation, was considered by the AAT in Baker v FC 

of T [2015] AATA 469. 

2.24. Senior Member Frank O’Loughlin (as he then was) held that for a payment to be a 

payment from a scheme for the payment of benefits in the nature of superannuation 

upon retirement the scheme would need to provide for payments that have the 

essential qualities, character or features of payments of superannuation benefits on 

retirement. Further, the scheme would need to be such that such payments were 

more than just possibilities among a range of alternatives such as simple 

withdrawals available at any time. 

2.25. The case concerned a US retirement account. Frank O’Loughlin found that there 

were many parallels between the Australian and US taxation systems in 

incentivising taxpayers to save for their own retirement. However, the significant 

departure was that the US regime allowed money to be withdrawn from the relevant 
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account at any time at the complete discretion of the account holder, 

notwithstanding that this would then disentitle the account holder to concessional 

tax treatment. 

2.26. This led to the conclusion that the US retirement account was not a foreign 

superannuation fund nor a scheme for the payment of benefits in the nature of 

superannuation. 

2.27. Accordingly, the concessional tax treatment under Subdivision 305-B was not 

available. 

Pensions received from foreign funds/pension plans 

2.28. Annuities and pensions paid to Australian residents from foreign superannuation 

funds are generally taxed at the taxpayer’s marginal rate under s 27H of the ITAA 

1936.  

2.29. This is compared to the taxation of superannuation income streams under Divisions 

301 to 307 of the ITAA 1997, which are often tax-free. 

2.30. As clarified in IT 2554, pension income is derived when it is received. Generally this 

means the date on which it is credited to a bank account, whether that is within 

Australia or overseas. When a bank draft is sent to a taxpayer, then the date of 

receipt of the bank draft will be the date the income is derived, even if it is not 

presented for payment until a later date. 

Section 27H – current application 

2.31. From 1 July 2007, and by virtue of the definition of “annuity” contained within the 

section, section 27H applies to: 

2.31.1. annuities; 

2.31.2. a pension paid from a foreign superannuation fund (within the meaning of 

the Income Tax Assessment Act 1997); or  

2.31.3. a pension paid from a scheme mentioned in paragraph 290-5(c) of that Act, 

being a scheme for the payment of benefits in the nature of superannuation 

upon retirement or death that: 

2.31.3.1. is not, and never has been, an Australian superannuation fund 

or a foreign superannuation fund; and 

2.31.3.2. was not established in Australia; and 

2.31.3.3. is not centrally managed or controlled in Australia;  

but does not include: 

2.31.4. an annuity that is a qualifying security for the purposes of Division 16E; or 
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2.31.5. a superannuation income stream (within the meaning of the Income Tax 

Assessment Act 1997); being an income stream payment that is paid from 

a superannuation fund and made in line with payment standards in the 

Superannuation Industry (Supervision) Regulations 1994: s 307.70(2) of 

the SIS Act and reg 995-1.01 of the Income Tax Assessment Regulations 

1997. 

2.32. Section 27H applies to annuities that commence to be payable after 30 June 1983. 

Under s 27H “annuities”, less deductible amounts determined under s 27H(2) or(3), 

are assessable at the taxpayer’s ordinary marginal rates. 

2.33. A deduction is available to reduce the taxable amount of the pension or annuity 

income if the pension or annuity has an undeducted purchase price (UPP). Only 

some foreign pensions and annuities have a UPP. The UPP is the amount the 

taxpayer contributed towards the purchase price of the pension or annuity (the 

taxpayer’s personal contributions). 

Purchase price  

2.34. The definition of “purchase price” in section 27H is as follows: 

purchase price means: 

(a) in relation to a pension – the sum of: 

(i) contributions made by any person to a foreign superannuation 

fund to obtain the pension; and 

(ii) so much as the Commissioner considers reasonable of 

contributions made by any person to a foreign superannuation 

fund to obtain superannuation benefits including the pension; 

and 

(b) in relation to an annuity other than a pension – the sum of: 

 (i) payments made solely to purchase the annuity; and 

(ii) so much as the Commissioner considers reasonable of 

payments made to purchase the annuity and to obtain other 

benefits. 

2.35. The definition refers to contributions by “any person”. However, s 27H(5) states that 

contributions by an employer or another person under an agreement to which the 

employer is a party for the purpose of providing superannuation benefits for, or for 

dependants of, an employee of the employer are not included.  

2.36. Further, as is apparent from the definition, contributions that are not for the sole 

purpose of obtaining the pension or purchasing the annuity can only be included to 

the extent considered reasonable by the Commissioner. 
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2.37. In broad terms, the part of the undeducted purchase price which may be excluded 

from the pensioner's assessable income in any given year of income is obtained by 

dividing the total undeducted purchase price of the pension by the term of the 

pension; or, where the pension is paid until the death of the pensioner, the 

remaining life expectancy of the pensioner (determined by reference to the 

prescribed Australian Life Tables) at the time when the pension first commenced to 

be derived. 

2.38. Section 27H(3) provides the Commissioner with the discretion to use a different 

deductible amount to that arrived at using the formula in section 27H(2) if the 

deductible amount is inappropriate.  

Contributions and inflation 

2.39. In AAT Case 7904 (1992) 23 ATR 1143 the taxpayer was the recipient of a pension 

from the UK and argued that the deductible amount should be calculated using the 

taxpayer’s contributions to the fund adjusted for inflation. This meant that, rather 

than contributions of approximately 3000 pounds being used, contributions of 

approximately 12,000 pounds should be assumed. The Tribunal stated that, for the 

Commissioner to judge the deductible to be inappropriate, he would have to have 

regard to the interests of the public generally, of citizens to be affected, of the 

revenue and of the requirements of those policies, political, economic and fiscal 

which the parliament is prepared to sanction. The applicant had made no argument 

in these terms and therefore the Tribunal rejected his argument. 

Pensions and annuities payable in foreign currency 

2.40. If the pension or annuity is payable in a foreign currency, the payment and the 

deductible amount each have to be translated into Australian currency (applying the 

rules in s 960-50 of ITAA 1997 before working out the assessable amount: see 

Determination TD 2006/54). 

2.41. There is also a reference to Taxation Ruling No. IT 2498 and paragraphs 6, 7 and 

26 to 28 of that ruling which deal specifically with pension income. 

Reversionary pensions 

2.42. In order to be entitled to a deduction under s 27H(2) for the undeducted purchase 

price of an annuity or superannuation pension which commenced to be payable 

after 1 July 1983, a person who receives an annuity resulting from the death of 

another person does not need to have made the contributions. However, for earlier 

annuities and pensions, the person must have made contributions for deductions 

under former s 26AA: see Determination TD 93/227. 

2.43. The relevant number used to calculate the deductible amount of a superannuation 

pension or annuity that is payable to a person (the original pensioner) for life and on 

the death of that person is payable to another person for their life (the reversionary 

pensioner) is the greater of the life expectancies of the original and reversionary 

pensioners: TD 2006/72. 
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2.44. In AAT Case 5107 (1989) 20 ATR 3577 the taxpayer retired in March 1984 and 

started receiving a superannuation pension from the NSW State Superannuation 

Fund. His wife was contingently entitled to a pension in the event of her husband 

predeceasing her. The married recipient was aged 60 on retirement (life expectancy 

at time when annuity first commenced to be derived = 16.4 years) and his wife was 

aged 54 years (life expectancy = 26.4 years). The Commissioner used the wife’s life 

expectancy to calculate the proportion of the undeducted purchase price deductible 

in each year. The taxpayer argued that the proportion should be calculated on the 

basis of his life expectancy as he was presently solely entitled to the benefit. 

2.45. The hearing presented the tribunal with some difficulty, not the least being the 

acceptance of the Commissioner's interpretation in Ruling IT 2157 regarding the 

correct number to use for such a “joint life and survivorship annuity” (see 

paragraphs 26-32). However, the taxpayer failed to convince the Tribunal that the 

amount allowed as a deduction was inadequate, because of the failure of the 

taxpayer to provide an alternative and reduced value undeducted purchase price 

relevant to the particular part of the annuity which would be payable to him over his 

life expectancy. 

2.46. Similarly, in AAT Case 7904 (1992) 23 ATR 1143 the taxpayer was the recipient of a 

pension from the UK and, in the event of his death, his wife would be entitled to 

receive 50% of the amount to which he would have been entitled to, had he been 

alive. The taxpayer argued that in these circumstances the life expectancy should 

be averaged, to produce a higher deductible amount, rather than being calculated 

based on his wife’s life expectancy. This was rejected by the Tribunal, as it found 

there was no indication in the legislation that such an ‘adjustment’ should be made. 

Commutation 

2.47. Section 27H(3A) authorises the Commissioner to reduce the deductible amount that 

would otherwise be excluded from an annuity or pension where there has been a 

partial commutation of a larger annuity or pension. The Commissioner is required to 

have regard to the matters in section 27H(3A) (a) to (d). The Commissioner has 

provided guidelines as to how he will exercise these powers in Ruling IT 2157. 

Arrears of pensions paid in a lump sum 

2.48. In Re Harrison and FCT (2013) 96 ATR 437 the applicant was in receipt of a 

pension paid by the United Kingdom Government. The applicant's pension was 

connected to the pension paid to her husband, who had been employed by the 

Colonial Office for many years. After negotiations with his former employer, he 

became entitled to payment of a lump sum in the 2008-2009 year of income, and a 

further lump sum in the 2009-2010 year of income. The lump sums reflected an 

adjustment to the rate of the pension that was back-dated. The applicant received 

similar adjustments to her pension. Those lump sums were tax—free in the UK. 

2.49. The Commissioner said the amount of the lump sum payments should be 

considered ordinary income in the taxpayer's hands and assessed accordingly. The 

taxpayer brought that decision to the tribunal and argued there should be an 

exception.  
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2.50. The Tribunal held that the lump sums were assessable as ordinary income under s 

6-5 of the ITAA 1997 and there were no general or specific exceptions to take them 

outside of the taxpayer’s ordinary income.  

2.51. Under section 159ZRA of the ITAA 1936 a rebate of tax is allowable where a lump 

sum payment is received in respect of an arrears of “eligible income”, which 

includes social welfare pensions, annuities and supplements to pensions and 

annuities, and certain military and Parliamentary superannuation benefits, including 

those paid under a law of a foreign country. 

2.52. The rebate is designed to compensate for the additional tax incurred as a result of 

the payment being taxed in one income year rather than being spread across the 

period to which it relates. 

3. The impact of the pension clause in double tax agreements 

3.1. Most DTAs provide for pensions to be taxed only in the recipient’s country of 

residence, although some also allow the paying country to tax the pension.  

3.2. A typical example is Article 18 of the Australian-Canadian DTA which relevantly 

provides: 

1. Pensions and annuities arising in a Contracting State for the benefit of 

and paid to a resident of the other Contracting State may be taxed in 

that other State. 

2. Pensions and annuities arising in a Contracting State in a year of 

income or taxation year may be taxed in that State and according to 

the law of that State, but the tax so charged shall not exceed the 

lesser of - 

(a) 15 per cent of the pension or annuity received in the year; and 

(b) the tax that would be payable in respect of the pension or 

annuity received in the year if the recipient were a resident of 

the Contracting State in which the pension or annuity arises. 

However, the limitation on the tax that may be charged in the Contracting 

State in which pensions and annuities arise does not apply to payments of 

any kind under an income-averaging annuity contract. 

3.3. The Commissioner has issued a number of rulings dealing with the Australian 

taxation of certain pensions derived from specified countries, taking into account the 

effect of the relevant DTA and indicating how to calculate the assessable amount 

and any applicable foreign tax offsets. These rulings are discussed briefly below. 

Austria: TR 2002/17 

3.4. The ruling states that under Article 18 of the Australia/Austria double tax agreement, 

social security (superannuation insurance) pensions received by Australian 

residents from Austrian superannuation insurance funds are not taxed in Austria but 
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must be included in the recipient’s assessable income for Australian taxation 

purposes under section 27H of the ITAA 1936. 

3.5. The ruling states that it applies to all Austrian social security pensions, other than 

government service pensions, which are based on a person's contributions 

(contributory pensions) and are paid under one of the three Austrian social 

insurance Acts 'ASVG', 'GSVG' or 'BSVG'. Specifically, it applies to age, premature 

age, invalid, disability, widowed persons’ and orphans’ pensions paid by Austrian 

superannuation insurance funds under these Austrian social insurance Acts. 

3.6. It states that the undeducted purchase price for these pensions comprises non-

employer contributions made to purchase a pension which were not allowable as an 

Australian tax deduction and which, for contributions before 1 July 1983, did not give 

rise to a rebate of tax. As contributions records are often not available, the ruling 

contains tables in paragraph 41 and states that the Commissioner will accept 

contribution figures calculated in accordance with those tables as an appropriate 

estimate for the actual contributions made. 

3.7. Further, it states that a widowed person's pension paid following the death of a 

spouse who was receiving an Austrian social security pension has the same 

deductible amount as that of the deceased person's pension provided the pension 

commenced to be payable to the deceased on or after 1 July 1983. 

3.8. For currency translation the ruling states that pensions received in foreign currency 

should be translated to Australian currency at the exchange rate applicable when 

each pension instalment is received or, if the pension is not sent to Australia, at the 

exchange rate applicable at the end of the year of income in which the pension is 

received, but the Commissioner will accept translation of pensions sent to Australia 

on the basis of the average annual exchange rate for the relevant year of income. 

Italy: IT 2554 

3.9. This Ruling contains some interesting statements regarding income splitting at 

paragraphs 11-13: 

11. Clarification has also been sought as to the appropriate income tax 

treatment in circumstances where a pensioner receives an Italian pension 

based on a combined rate. Requests have been received that this type of 

pension be allowed to be split between the husband and wife for Australian 

tax purposes. 

12. The splitting of pension income was considered by Taxation Board of 

Review No. 2 in Case Q3, 83 ATC 7. In that case, the Board examined the 

situation of a taxpayer who received a pension from a State superannuation 

fund which basically consisted of two components - 

(a) an amount payable in respect of the taxpayer (spouse of the deceased 

contributor); and 

(b) an amount payable in respect of the taxpayer's children (dependants). 
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In particular, the Board considered whether the component of the pension 

received by the taxpayer in respect of her dependants was only in the 

capacity of a trustee. 

13. To ascertain whether the taxpayer received the total pension in her own 

right, or part of it in her own right and the balance in the capacity of a trustee, 

the Board had regard to the relevant provisions of the legislation under which 

the superannuation fund operated. In this particular case, the Board held that 

the total amount of the pension was received by the taxpayer in her own right 

and thus she was not entitled to split the pension between herself and her 

dependants for Australian taxation purposes. 

Netherlands: TD 2000/46 

3.10. The ruling states that under Article 18 of the Australia/Netherlands double tax 

agreement, social security pensions received by Australian residents under the 

Netherlands social security system funds are not taxed in the Netherlands but must 

be included in the recipient’s assessable income for Australian taxation purposes 

under section 27H of the ITAA 1936. 

3.11. It provides that the Commissioner will exercise the discretion in s 27H(3) and 

calculate the deductible amount of the pension as 25% of the gross pension paid, 

expressed in Australian currency. 

UK: TR 93/13 

3.12. In Ruling TR 93/13, the Tax Office explains how to calculate the deductible amount 

of a UK pension received by an Australian resident under the British National 

Insurance Scheme. The ruling applies only to pensions which are based on the 

pensioner's contributions to the scheme.  

3.13. See also: Case Z19 92 ATC 204. 

USA: IT 2542 

3.14. This Ruling explains that both Australia and the US may tax a US non-government 

pension derived by a US citizen who is resident in Australia, under Article 18 of the 

US/Australia double tax agreement.  The ultimate result is that where tax is actually 

paid is determined by the operation of the double tax relief provisions of Article 22 of 

the Convention. 

3.15. Generally, Article 22 would require Australia to give a credit for US tax paid. 

However, because US tax on pensions is imposed under Article 18 of the DTA only 

because of US citizenship, Australia is not required to provide a credit for US tax. As 

a result, the US is instead required to give a credit for Australian tax. As Australia’s 

average rates of tax have been higher than those of the US the net effect is that 

only Australian tax is paid on such pension income. 

3.16. In AAT case 12,772, Re Chong and FCT (1998) 38 ATR 1109, the Tribunal held that 

the Malaysian treaty did not preclude Australian tax on Malaysian pension income 

derived by an Australian resident since the treaty simply says the pension “shall be 
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taxable in that State” (ie Malaysia). It did not provide for tax to be “only” so paid, 

thereby not conferring exclusive jurisdiction in Malaysia. 

3.17. In AAT case Re Enoch and FCT (2002) 51 ATR 1014 a disability support pension 

received by an Australian resident from the UK Government as a result of an injury 

sustained as a London police officer, was held to be income subject to Australian 

tax. According to the AAT, the relevant provisions exempting such overseas 

pensions from Australian income tax did not extend to retired police officers. In 

addition, the double tax agreement established that a pension provided by the UK 

Government to an Australian resident was exempt from tax in the UK but not 

necessarily in Australia. 

3.18. In FCT v Macoun (2015) 102 ATR 263 the High Court held that an early retirement 

pension received by a resident taxpayer from the World Bank was not exempt from 

Australian income tax under the International Organisation (Privileges and 

Immunities) Act 1963. 

Foreign income tax offset 

3.19. An Australian resident may be entitled to a foreign income tax offset under Div 770 

of ITAA 1997 for a foreign tax paid on income, profits or gains (whether of an 

income or capital nature) that are included in the taxpayer’s Australian assessable 

income. A FITO will effectively reduce the Australian tax that would be payable on 

foreign income which has been subjected to foreign income tax by an amount equal 

to the foreign income tax paid (subject to a limit set by s 770-75) However, 

inheritance taxes and wealth taxes are generally not regarded as a “foreign income 

tax” for the purposes of qualifying for a FITO: see Tax Office Guide to foreign 

income tax offset rules (Nat 72923). 

3.20. With respect to foreign pensions and annuities, the ATO provides the following 

guidance regarding foreign income tax offsets: 

You may claim a foreign income tax offset if: 

the country from which your foreign pension or annuity came withheld 

tax from your payment 

you were not entitled to seek a refund of the foreign tax from that 

country, and 

the foreign pension or annuity is also taxable in Australia. 

The amount of the offset depends on the amount of foreign tax paid. 

3.21. In IT 2554 regarding Italian pensions it is stated that Article 28 of the Australia/Italian 

double tax agreement provides for a refund of taxes withheld at source by either 

Australia or Italy if the right to collect those taxes is affected by the DTA. It states 

that a foreign tax offset will not be available if tax is paid in Italy because the Italian 

tax would have been imposed in contravention of the DTA.  
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3.22. Further, in ATOID 2008/135 it is clarified that where the New Zealand National 

Provident Fund has paid tax on its investment earnings in NZ and pays a pension to 

an Australian resident, the Australian resident will not be entitled to any foreign 

income tax offset under section 770-110(1) of the ITAA 1997 because the provident 

fund has paid tax in New Zealand in its own right and not in relation to any tax 

liability of the recipient of the pension. 

3.23. This is supported by paragraph 1.105 of the Explanatory Memorandum to the Tax 

Laws Amendment (2007 Measures No. 4) Act 2007, which introduced the foreign 

income tax offset rules, which states: 

A taxpayer in receipt of a foreign pension from a foreign superannuation 

fund will also not satisfy the nexus in respect of any foreign income tax paid 

by the foreign superannuation fund on its income. 

3.24. Accordingly, if foreign tax is payable on a foreign pension or annuity then it will be 

relevant to examine the double tax agreement to determine if that is occurring in 

contravention of the DTA. If permitted by the DTA then the exact entity liable for the 

foreign tax will need to be considered to determine whether a FITO may be 

available in Australia.   

4. Shares and units in private companies and trusts: what is the residency 

position? 

4.1. Where shares and/or units are devolved under a Will, such that an Australian 

resident beneficiary obtains an in specie distribution of such shares and/or units that 

were previously held by a foreign resident, it must be considered whether this could 

impact the residency of the relevant company or unit trust. 

4.2. Under s 6(1) of the ITAA 1936 a company is a resident of Australia if it is 

incorporated in Australia or, if it is not incorporated in Australia it carries on business 

in Australia and has either its central management and control in Australia or its 

voting power controlled by shareholders who are residents of Australia. 

4.3. Accordingly, if dispositions under a Will mean that the voting power of a private 

company becomes controlled by shareholders who are residents of Australia, then 

that will cause the company to become resident in Australia if it carries on business 

in Australia. 

4.4. In contrast, dispositions of units in a unit trust are unlikely to affect the residency of a 

unit trust. Section 95(2) provides that a resident trust estate is one where a trustee 

is a resident at any time during the year of income or the central management and 

control of the trust estate was in Australia at any time during the year of income. 

Changes in unitholders will not necessarily affect either of these, although it is 

possible that if a majority unitholding is inherited, that may give rights with respect to 

the appointment of the trustee and/or control of the trustee such that the residency 

of the trust could ultimately be affected. 

5. Bringing assets into the Australian net: what are the CGT consequences? 
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5.1. If an Australian resident inherits assets, such that an in specie distribution of the 

assets to the Australian resident is made from a foreign deceased estate, then: 

5.1.1. any capital gain or loss that results from the death is disregarded: s 128-10 

ITAA 1997; 

5.1.2. any capital gain or loss in the hands of the foreign deceased estate will be 

disregarded: s 128-15(3) ITAA 1997; 

5.1.3. the Australian resident will be deemed to have acquired the assets on the 

date of death: s 128-15(2) ITAA 1997; 

5.1.4. the first element of the Australian resident’s cost base will be the 

deceased’s cost base at the date of death (item 1 of table in s 128-15(4)) 

unless the deceased was a foreign resident just before death and the asset 

was not TAP or trading stock in which case it will be the market value of the 

asset at the date of death: item 3A of table in s 128-15(4). 

5.1.5. for pre-CGT assets (item 4 of the table in s 128-15(4) the first element of 

the cost base in the hands of the beneficiary is also the market value at the 

date of death. 

5.2. This ties in with s 855-45 ITAA 1997 which provides that when a foreign resident 

becomes an Australian resident, the first element of the cost base of each CGT 

asset that is not TAP is the market value of the asset at the date the taxpayer 

becomes an Australian resident.  

5.3. Accordingly, for assets that were not within the Australian tax net prior to the date of 

death of the deceased, the general rule is that only gains post-death will be subject 

to Australian tax.  

5.4. However, the rules around a deceased’s main residence have tightened for CGT 

events happening at or after 7.30pm on 9 May 2017 (subject to transitional 

arrangements in place up to 30 June 2020) with the amendments made by the 

Treasury Laws Amendment (Reducing Pressure on Housing Affordability Measures) 

Act 2019. Those changes mean that, for an asset that was the deceased’s main 

residence just before the date of death (item 3 of the table in s 128-15(4)) then the 

first element of the cost base in the hands of the beneficiary is the market value at 

the date of death provided the property was not being used for the purpose of 

producing assessable income and the deceased was not an “excluded foreign 

resident”. An excluded foreign resident is defined in s 118-110(4) to be someone 

who has been a foreign resident for a continuous period of more than 6 years.  

5.5. The result of this is that a beneficiary inheriting the deceased’s main residence will 

inherit the deceased’s cost base in that residence if the deceased has been a 

foreign resident for more than 6 years prior to the date of death, or the property is 

used for producing assessable income. Further, the beneficiary can’t claim the CGT 

main residence exemption on a sale of the property (even if within 2 years of death) 

if the deceased was a foreign resident for more than 6 years prior to the date of 

death. 



17 
 

CGT Withholding tax and deceased estates 

5.6. The CGT withholding tax regime applies to acquisitions of certain CGT assets from 

1 July 2016. From 1 July 2017 the withholding rate changed from 10% to 12.5% and 

the threshold above which a withholding obligation applies was reduced from $2 

million to $750,000 (noting that there is no threshold for options). 

5.7. Although CGT withholding theoretically only applies where the transferor is a foreign 

resident, where Australian real property is concerned, effectively the transferor is 

deemed to be a foreign resident unless a clearance certificate is provided by the 

Commissioner. For indirect Australian real property interests, the transferee can rely 

on a declaration from the transferor that the transferor is an Australian resident or 

that the asset is not an indirect Australian real property interest. 

5.8. In theory this applies to a transfer of Australian real property or an indirect Australian 

real property interest under a will, such that 12.5% withholding would be required of 

the beneficiary unless a clearance certificate were obtained from the ATO or 

relevant declaration obtained from the transferor, or application were made to vary 

the withholding rate. 

5.9. In order to address this, the ATO has made a new legislative instrument entitled 

"PAYG Withholding variation for foreign resident capital gains withholding payments 

- deceased estates and legal personal representatives" (F2016L01396) which came 

into effect on 7 September 2016 (the Instrument). 

5.10. The Instrument varies to nil the amount that must be withheld under the CGT 

withholding rules where, as a result of the death of an individual: 

5.10.1. the deceased's legal personal representative is taken to have acquired the 

CGT asset; 

5.10.2. a beneficiary obtains ownership of the CGT asset by way of direct transfer 

from the deceased or by transfer from the legal personal representative; or 

5.10.3. a surviving joint tenant acquires the deceased joint tenant's interest in the 

CGT asset. 

5.11. This is a sensible approach given that any capital gain or loss on such transactions 

is disregarded in any event. However, note that the Instrument does not apply 

where CGT event K3 occurs. 

5.12. One lingering doubt remains, as it is not clear whether the operation of the 

Instrument will extend to circumstances where assets pass to beneficiaries of a 

testamentary trust (as opposed to beneficiaries of a deceased estate). The 

Commissioner has a longstanding administrative practice, confirmed in PS LA 

2003/12, of treating the trustee of a testamentary trust in the same way as a legal 

personal representative for the purposes of Div 128 , and in particular subs 128-

15(3) . Therefore, it would seem reasonable for the Commissioner to apply the 

Instrument consistently with PS LA 2003/12 such that the withholding amount is 

varied to nil for beneficiaries of testamentary trusts.  
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5.13. However, in the absence of specific ATO guidance on this point, a conservative 

approach would dictate that a clearance certificate or variation should be sought. 

6. Assets held under trust: General comments 

6.1. Where there are estate assets located in overseas jurisdictions, those assets may 

be subject to inheritance tax and the tax regimes of that other jurisdiction. That is a 

matter that is outside the scope of this paper, but obviously of critical importance for 

estate planning. 

6.2. Also, as mentioned above, although an Australian resident is entitled to a foreign 

income tax offset under Div 770 of ITAA 1997 for a foreign tax paid on income, 

profits or gains (whether of an income or capital nature) that are included in the 

taxpayer’s Australian assessable income, inheritance taxes and wealth taxes are 

generally not regarded as a “foreign income tax” for the purposes of qualifying for a 

FITO: see Tax Office Guide to foreign income tax offset rules (Nat 72923). 

6.3. So far as Australian tax is concerned, deceased estates are taxed as trusts. It is 

therefore important to determine whether that trust is resident in Australia. 

6.4. Section 95(2) of the ITAA 1936 provides that, for the purposes of Division 6, a trust 

estate shall be taken to be a resident trust estate in relation to a year of income if a 

trustee of the trust estate was a resident at any time during the year of income, or 

the central management and control of the trust estate was in Australia at any time 

during the year of income. 

6.5. It is noteworthy that a trust estate will be a resident trust estate if “a” trustee is 

resident. Deceased estates can have up to 4 executors, or trustees, and therefore if 

just one of those executors is a resident of Australia then the deceased estate will 

be a resident of Australia for the purposes of Division 6.  

6.6. Further, it is important to determine where the estate is centrally managed and 

controlled. Where the “central management and control” of a trust estate is located 

is a question of fact, and considerations include where the decision making in 

relation to the trust operations takes place, and where the assets and business of 

the trust are located. 

6.7. It is evident that the estate could be resident in more than one location and therefore 

double taxation is a possibility. 

6.8. If the estate is resident in Australia then the trust taxation rules in Division 6 of the 

1936 Act will apply. 

Section 97 and present entitlement in the context of a foreign deceased estate 

6.9. Where the estate is not resident in Australia, then Australian tax will nonetheless 

apply if a resident beneficiary has a present entitlement to income of the trust. 

6.10. In general terms, a beneficiary of a deceased estate will only have a present 

entitlement to income of the estate once the estate has been fully administered (see 
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IT 2622). However, an exception to this is if income is actually paid to a beneficiary 

before administration is completed. 

Sections 99 and 99A: Australian-sourced income or capital gains from TAP 

6.11. The application of s 99 and s 99A of the ITAA 1936 must also be considered. These 

will apply with the result that the executor will be liable to tax if the trust has 

Australian-sourced income or capital gains in respect of TAP. Generally section 99A 

will apply to tax such income at the top marginal rate. However, the Commissioner 

has a discretion to apply s 99 instead in which case the ordinary non-resident 

individual marginal tax rates would apply. 

6.12. The second reading speech which introduced s 99A indicated that s 99A should 

only apply in tax avoidance scenarios and that ordinary and traditional deceased 

estates should not be assessed pursuant to s 99A. 

Transferor trust rules 

6.13. The deemed present entitlement rules in sections 96A, 96B and 96C were repealed 

in 2010 by the Tax Laws Amendment (Foreign Source Income Deferral) Act (No. 1). 

That Act also repealed the foreign investment fund rules. The EM to that Act states 

at paragraph 1.9: 

In the absence of the FIF and deemed present entitlement rules, resident 

beneficiaries holding interests in foreign trusts will need to turn to the 

ordinary trust rules contained in Division 6 and the transferor trust 

provisions in Division 6AAA in order to determine their tax obligations. The 

ordinary trust rules will also continue to apply in precedence to the 

transferor trust rules. This outcome is largely consistent with the 

arrangements that applied prior to the introduction of the FIF and deemed 

present entitlement regimes in 1992. 

6.14. The transferor trust rules apply where an Australian resident has transferred 

property or services to a foreign trust. In the context of a foreign deceased estate 

this is unlikely as it is unusual for property to be transferred into a deceased estate. 

In some circumstances it may be possible to argue that services have been 

provided to an estate free of charge or at below market cost and that this triggers 

the transferor trust rules. However, it does not appear to me that this is an approach 

that has been taken by the Commissioner. 

6.15. The ATO guide to the transferor trust rules state with respect to deceased estates: 

The transferor trust measures generally do not apply to a trustee of a deceased 

estate who transfers property or services to a non-resident trust estate according to 

directions contained in the deceased person's will or codicil, or according to a court 

order which varies the will or codicil. However, the measures will apply if: 

¶ the transfer is made through the exercise of the power of appointment or of 

a discretion by the trustee or any other person: for example, where the 

trustee of a deceased estate has a discretion to invest money of the trust 

estate and decides to transfer the money to a discretionary trust estate, or  
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¶ the trustee transfers property or services to a non-resident trust estate but 

the transfer was caused by another entity (other than a deceased person), 

in which case the entity that caused the transfer is treated as a transferor, 

or  

¶ under a scheme, the trustee transfers property or services to an entity, and 

another entity transfers property or services to a trust. In this case, the 

trustee is treated as having transferred the property or services to the trust. 

 

7. Application of section 99B on distributions ï how to identify what amounts are 

corpus?  

7.1. Section 99B effectively captures all amounts paid to or applied for the benefit of a 

beneficiary of a deceased estate where that beneficiary was a resident at any time 

during the year of income, subject to certain exceptions. 

7.2. Section 99B provides: 

(1) Where, at any time during a year of income, an amount, being property of a 

trust estate, is paid to, or applied for the benefit of, a beneficiary of the trust 

estate who was a resident at any time during the year of income, the 

assessable income of the beneficiary of the year of income shall, subject to 

subsection (2), include that amount. 

(2) The amount that, but for this subsection, would be included in the 

assessable income of a beneficiary of a trust estate under subsection (1) by 

reason that an amount, being property of the trust estate, was paid to, or 

applied for the benefit of, the beneficiary shall be reduced by so much (if 

any) of the amount, as represents: 

(a) corpus of the trust estate (except to the extent to which it is attributable 

to amounts derived by the trust estate that, if they had been derived by 

a taxpayer being a resident, would have been included in the 

assessable income of that taxpayer of a year of income); 

(b) an amount that, if it had been derived by a taxpayer being a resident, 

would not have been included in the assessable income of that 

taxpayer of a year of income; 

(ba) an amount that is non-assessable non-exempt income of the 

beneficiary because of section 802-17 of the Income Tax Assessment 

Act 1997; 

(c) an amount: 

(i) that is or has been included in the assessable income of the 

beneficiary in pursuance of section 97; or 
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(ii) in respect of which the trustee of the trust estate is or has been 

assessed and liable to pay tax in pursuance of section 98, 99 

or 99A; or 

(iii) that is reasonably attributable to a part of the net income of 

another trust estate in respect of which the trustee of the other 

trust estate is assessed and is liable to pay tax under 

subsection 98(4); 

(d) an amount that is or has been included in the assessable income of 

any taxpayer (other than a company) under section 102AAZD; or 

(e) if the beneficiary is a company – an amount that is or has been 

included in the assessable income of the beneficiary under section 

102AAZD. 

7.3. Notably any amounts that are included in a beneficiary’s assessable income under 

sections 97, 98, 99 and 99A will not fall within section 99B. Sections 97, 99 and 99A 

are discussed above. 

7.4. With respect to section 98, the trustee will be liable to tax under section 98 in 

respect of income of the trust to which a beneficiary is presently entitled, where that 

beneficiary is under a legal disability. Thus, if there is an Australian resident minor 

beneficiary of a foreign deceased estate, then the trustee of the deceased estate will 

become liable to Australian tax under section 98 if that minor beneficiary is presently 

entitled to income of the trust estate. 

Historical overview 

7.5. Note that the original rationale for the insertion of s 99B in 1979 was to assess trust 

income which had been accumulated overseas and not subject to Australian tax on 

the basis of weaknesses exposed in the assessing provisions by the decision in 

Union Fidelity Trustee Co of Aust Ltd v FCT (1969) 119 CLR 177; 1 ATR 200.  

7.6. That case concerned the estate of Nevil Shute Norway. The trustees included a 

company incorporated in Victoria and a person resident in Australia. The estate 

received income from sources outside Australia and no beneficiary was presently 

entitled to it. The Commissioner assessed the trustees under s 99. The High Court 

found that the trustees were not liable to tax because s 99 was a taxing provision in 

anticipation of some beneficiary being entitled to the income of the trust and, given 

that the beneficiary is not known at the relevant point in time, it should be interpreted 

so as to only tax income from an Australian source.  

7.7. Division 6 has since been amended to remove these weaknesses, thus lessening 

the role that s 99B has to play. 

7.8. Section 99B aimed to assess such income at a later date when it was brought into 

Australia and applied for the benefit of a beneficiary. However, the wording of s 99B 

means that it is capable of catching amounts beyond this stated rationale. For 

instance, the section has the potential to assess the excess of distributable (trust) 
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income over taxable income as constituting trust income that has not been 

previously subject to tax: see Hill J's analysis in Traknew Holdings Pty Ltd v FCT 

(1991) 21 ATR 1478.  

7.9. That case concerned a trust-stripping arrangement involving the sale of shares in 

the trustee company. The Commissioner sought to assess the taxpayer under s 25 

or s 26(a). The Tribunal found that the general anti-avoidance provisions applied 

such that the receipt was on revenue account and taxable under either or both of s 

99B or s 25.  

7.10. On appeal, Hill J found that s 260 applied and that the amount was then assessable 

to the beneficiary under s 97. As a result, he did not have to consider s 99B. 

However, he made the following comments at [59]-[62]: 

The application of s.99B also presents difficulty. Literally, the section is capable of 

applying in the circumstances of the present case. However, the section was not 

enacted to render assessable payments or applications to the benefit of discretionary 

beneficiaries. Such payments or applications were already made assessable income 

by force of s.97 alone or in combination with s.101, leaving aside a case where s.98 

applies but the presently entitled beneficiary is under a legal disability where the 

trustee is assessable. 

The provisions of s.99B can only be understood in their historical context. The need 

for some such provision was discussed by the Taxation Review Committee (the 

Asprey Committee) in its report of 31 January 1975. The problem exposed by cases 

such as Union Fidelity Trustee Co of Australia Ltd v Federal Commissioner of 

Taxation (1969) 119 CLR 177 was that ss.99 and 99A had no application where 

accumulated income was derived from a source outside Australia. If the trust income 

was accumulated and became capital, its subsequent receipt by a beneficiary was 

neither assessable income under ss.25 or 26(b). Section 99B together with ss.99C 

and 99D were introduced into the Act by the Income Tax Assessment Amendment Act 

No.5 of 1978. As the Explanatory Memorandum circulated with that Act discloses to 

deal: 

"... primarily with the receipt by resident beneficiaries of distributions from non 

resident trust estates of previously untaxed foreign sourced income." 

The Explanatory Memorandum makes the following relevant comments on s.99B: 

"The proposed section 99B will require the inclusion in a beneficiary's 

assessable income of amounts paid to or applied during a year of income for 

the benefit of a resident beneficiary where that amount represents trust 

income of a class which is taxable in Australia but which has not previously 

been subject to Australian tax in the hands of either the beneficiary or the 

trustee. It will normally apply where accumulated foreign sourced income of a 

non resident (or of a resident trust estate that previously was not able to be 

taxed in Australia in the light of the Union Fidelity decision) is distributed to a 

resident beneficiary." 

It is not necessary to decide for the purposes of the present case whether the extreme 

width of s.99B and associated sections require it to be read down having regard to the 

obvious legislative purpose in enacting it. 
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7.11. Thus it remains a matter of some uncertainty just exactly what the width of s 99B is. 

Corpus 

7.12. So what is corpus? For a deceased estate, the corpus should be relatively easy to 

identify, being the assets of the deceased at the date of death. 

7.13. If an Australian resident beneficiary of a foreign deceased estate receives, for 

example, Australian real estate under the Will, then s99B would prima facie apply 

such that the beneficiary would be taxed on the market value of the real estate. 

However, to the extent that it forms part of the corpus of the estate, it should fall into 

the exemption from s 99B. The beneficiary will be subject to tax on any increase in 

the value of the real estate between the date of death and the date of distribution. 

7.14. Note that this may result in double taxation because the beneficiary will inherit a 

cost base equal to the market value at the date of death and so the increase in 

value between the date of death and the date of distribution will be subject to capital 

gains tax on a later disposal of the real estate, even though it has already been 

subject to taxation under s 99B. 

7.15. The following example is provided by Checkpoint at paragraph 95AAA.4040: 

Matilda, a resident beneficiary, receives a lump sum distribution from a non-resident 

trust (an individual retirement account set up in the United States). The lump sum 

comprises investment income, pre-tax contributions made by Matilda and 

contributions made by the US government. 

7.16. The lump sum distribution is assessable to Matilda under s 99B. The amount of 

assessable income is reduced by that part of the lump sum amount representing 

corpus (ie Matilda's pre-tax contributions and the contributions made by the US 

government). 

7.17. In Campbell and FCT [2019] AATA 2043 an argument that certain amounts received 

by a resident beneficiary from a foreign trust (resident in NZ) represented corpus of 

the trust was rejected in circumstances where the first set of trust accounts 

submitted to the Commissioner indicated negative capital whereas a later set of 

amended trust accounts showed that the trust held significant positive capital.  

The exception to the corpus exception 

7.18. Where a foreign trust is in receipt of income and accumulates it such that it may 

become corpus of the trust under the relevant trust deed, it is not treated as corpus 

under s 99B if the amount would have been assessable if derived by a resident 

taxpayer. Thus is what is known as the exception to the corpus exception and is set 

out in s 99B(2)(a). 

7.19. In Howard v FCT [2012] FCAFC 149 a resident taxpayer received over $6 million 

from a Jersey-based trust (the Esparto Trust). The Esparto Trust had received this 

amount as part of a share buy-back from another Jersey trust (the Juris Trust). The 

taxpayer asserted that the amount was a distribution of the corpus of the trust estate 

and was therefore a capital receipt. The Commissioner did not take issue with this 
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assertion, but said the amount was nevertheless assessable under s 99B to the 

extent that it was not assessable under s 97. The Full Federal Court agreed, finding 

that the amount was caught by s 99B as it would have been assessable if derived 

by a resident taxpayer (ie the exception to the corpus exception in s 99B(2)(a) 

applied). This was because the distribution represented the proceeds of an off-

market share buy-back, which would have been deemed (by s 159GZZZP of ITAA 

1936) to be assessable dividends (under s 44 of ITAA 1936). 

7.20. The Full Federal Court explained the "simple" application of s 99B(2)(a) to the 

complex facts of the case as follows (at [41]): 

In this case, having penetrated two layers of trusts – first the Esparto Trust; 

then the Juris Trust – one encounters for the first time a non-trust relationship. 

The trustee of the Juris Trust received non-trust distributions from another 

Jersey company called Esparto Ltd. Although the process of conjoining Mr 

Howard to the amounts paid by Esparto Ltd seems complicated, in reality it is 

not. Section 99B(2)(a) will simply apply as many times as there are interposed 

layers of trusts. Each application of s 99B(2)(a) leads to a hypothetical 

question about whether the amounts received by the trust estate would have 

been assessable income if they had been earned by a resident taxpayer. 

Once an answer to that question is known at the level of the deepest trust the 

answer cascades back up to the original (genuine) resident taxpayer. To 

unpick that slightly: if the Juris Trust estate had been a resident taxpayer and 

the amounts received by it had been assessable income, then the amounts 

received by the Esparto Trust, although corpus, would have fallen within the 

parenthetic excision in s 99B(2)(a) and would have been assessable income 

in its hands. This, in turn, provides the affirmative answer to the question 

posed by s 99B(2)(a) as to whether the amounts received by the Esparto 

Trust estate would have been assessable income on the hypothesis that the 

Esparto Trust estate was a resident taxpayer. But it is that answer on that 

hypothesis which applies to Mr Howard himself. What is revealed therefore is 

not complexity but repetition.   

7.21. Section 99B can apply where the beneficiary is a non-resident when the trustee 

derives the income: ATO ID 2011/93. In that ATOID a non-resident trust estate 

accumulated foreign source interest income for the financial years ending 30 June 

1999, 2000 and 2001. In the 2002 financial year the taxpayer became a resident of 

Australia and received the accumulated foreign source income from the trust. 

7.22. The conclusion is that s 99B applies because, even though the accumulated interest 

income is corpus of the trust, it would have been included in the assessable income 

of a resident taxpayer had it been derived by such a taxpayer. Accordingly, the 

exception to the corpus exception applies. Further, it does not matter that the 

beneficiary was not a resident of Australia at the time the trust was accumulating the 

interest income. That is not a requirement of s 99B.  

TD 2017/23 and 24: Issues with 99B and capital gains from CGT assets that are not TAP 
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7.23. On 13 December 2017, the ATO finalised Taxation Determination TD 2017/23, 

previously released in draft in November 2016, regarding the treatment of capital 

gains made by foreign trusts. 

7.24. To summarise, the Commissioner has taken the view that: 

7.24.1. if a foreign trust makes a capital gain regarding an asset that is not ‘taxable 

Australian property’ 

7.24.2. an amount relating to that capital gain is distributed to an Australian 

resident beneficiary;  

then: 

7.24.3. the amount does not retain its character as a capital gain in the 

beneficiary’s hands. Rather the beneficiary is assessed on that gain as 

ordinary income under section 99B of the ITAA 1936. 

7.25. The example provided in the TD is: 

The Kiwi Trust was established in New Zealand. The trust is a foreign trust for 

CGT purposes as the trustee company is incorporated in New Zealand and 

the trust is centrally managed and controlled there. The trustee can appoint 

income and capital of the trust to a range of beneficiaries, some of whom are 

resident in Australia. 

The trustee invests in shares in Australian companies that are not 'taxable 

Australian property'. The trustee sells some of those shares. 

As the trust is a foreign trust for CGT purposes and the shares are not 'taxable 

Australian property', no capital gains or losses from the sale will be reflected in 

the net income of the trust under subsection 95(1) of the ITAA 1936. 

Accordingly, Subdivision 115-C of the ITAA 1997 will not treat the trust's 

beneficiaries (or the trustee) as having capital gains in respect of the sale. 

The trustee distributes an amount attributable to the gain to a beneficiary 

resident in Australia. Section 99B of the ITAA 1936 may then apply to include 

an amount in the beneficiary's assessable income. 

7.26. This results from the following analysis: 

7.26.1. Subsection 95(1) of the ITAA 1936 requires the trustee of a trust to 

calculate the net income of the trust for an income year as if it were a tax 

resident of Australia. 

7.26.2. Section 855-10 of the ITAA 1997 however provides that a trustee of a 

foreign trust may disregard a capital gain (or capital loss) if it relates to a 

CGT asset which is not ‘taxable Australian property’. ‘Taxable Australian 

property’ broadly means real property in Australia or a 10% interest or more 

in an entity (such as shares in a company or units in a unit trust) where 
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more than 50% of the value of the entity’s assets relate to real property in 

Australia. 

7.26.3. These two provisions appear to contradict, so the question arises as to 

which one should operate in priority. The Commissioner considers that s 

855-10 of the ITAA 1997 is the more specific provision and so it should take 

priority. Therefore the trustee of a foreign trust should disregard any capital 

gains relating to CGT assets that are not ‘taxable Australian property’ when 

calculating its net income under subsection 95(1) of the ITAA 1936. 

7.27. The Commissioner’s position as set out in TD 2017/23 and 24 has been fortified by 

the Full Federal Court decision in Peter Greensill Family Co Pty Ltd (trustee) v CoT 

[2021] FCAFC 99. Although that case concerned a foreign resident beneficiary of an 

Australian trust, the analysis of the interaction of Division 855 of the ITAA 1997 and 

Division 6 aligns with the Commissioner’s analysis in TD 2017/23 and 24. 

7.28. There are significant consequences for this view. As the capital gain is not included 

in calculating the trust’s net income under subsection 95(1) of the ITAA 1936, if an 

amount relating to that capital gain is distributed to Australian resident beneficiaries: 

7.28.1. those beneficiaries will not be treated as having made the capital gain (i.e. 

subdivision 115-C does not apply); 

7.28.2. instead the beneficiaries receive that distribution as ordinary income and 

are assessed under section 99B of the ITAA 1936; 

7.28.3. the beneficiaries cannot apply the general 50% CGT discount or use capital 

losses (see TD 2017/24) to offset the amount of the gain. 

7.29. So in order to avoid this result, it is necessary for a foreign trust with a capital gain 

from a CGT asset that is not taxable Australian property to ensure that an amount 

relating to that capital gain is not distributed to Australian resident beneficiaries. 

7.30. There is an exception in s 99B(2)(b) for amounts that, had they been derived by a 

taxpayer being a resident, would not have been included in the assessable income 

of that taxpayer of a year of income. This means that section 99B will not bring to 

tax amounts attributable to capital gains that would be disregarded by any resident 

taxpayer, for example, gains from life insurance policies under section 118-300 of 

the ITAA 1997: see paragraph 24 of TD 2017/24. Similarly, gains from pre-CGT 

assets should also be beyond the reach of s 99B. 

8. Assets held under trust: strategies for keeping a foreign trust outside the 

Australian tax net 

8.1. It is evident from the above discussion that keeping a foreign trust outside the 

Australian tax net is no easy task. 

8.2. In the context of a foreign deceased estate, it seems that there are three major 

risks: 

8.2.1. residency of the deceased estate; 
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8.2.2. Australian-sourced income and capital gains from taxable Australian 

property; and 

8.2.3. distributions to Australian residents. 

Residency of the deceased estate 

8.3. A resident trust estate is one where a trustee is a resident at any time during the 

year of income or the central management and control of the trust estate was in 

Australia at any time during the year of income. This could obviously fluctuate if the 

executors or trustees change at any time, or if the residency of an executor or 

trustee changes. 

8.4. If the deceased estate becomes a resident estate then the worldwide income will 

become subject to Australian tax therefore it is relevant to give careful consideration 

to any proposed changes to the executors and trustees. 

Australian-sourced income and capital gains from TAP 

8.5. Obviously, Australian-sourced income and capital gains from TAP will trigger a 

problem for a foreign trust as it will be assessable under s 99 or s 99A.  

8.6. Although ordinarily in the context of a deceased estate the Commissioner would 

exercise his discretion and not tax such amounts at penalty rates, it may be 

preferable to ensure, if possible, that an Australian-resident beneficiary is presently 

entitled to such amounts so as to ensure that tax will be at ordinary marginal rates. 

Distributions to Australian-resident beneficiaries 

8.7. Further, distributions to Australian resident beneficiaries will prima facie trigger 

taxation under Division 6 as has been discussed above, even where Australia would 

not tax the gain if it were not distributed. 

8.8. As has been seen above, if capital gains are realised on non-TAP assets, then this 

should not be distributed to Australian residents, as this will not only bring it into the 

Australian tax net under section 99B, but it will be brought in as ordinary income. 

Such gains should preferably be distributed to foreign residents, or accumulated. 

 


